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UNITED STATESBANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISON

IN RE
SCHWINN BICYCLE CO., & dl,
Debtor.

Bankruptcy No. 92-B-22474
through 92-B-22482

SCHWINN PLAN COMMITTEE,
Plaintiff,
V. Adversary No. 94-A-01618

AFSCYCLE & CO,,LTD., et dl.,
(Fairly Bike Mfg. Co., Ltd.)

N N N N N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION

This matter is before the court on the mation of Defendant Fairly Bike Manufacturing Co., Ltd.
to Amend the December 13, 1995 Decison and Default Judgment entered by the undersigned Judge
and for other Rdlief. For reasons discussed hereln, that motion is by separate order denied.

PROCEDURAL HISTORY

On October 7, 1992, Schwinn Bicyde Company (“Schwinn") and severd rdated entities filed
petitions for rdief in this Court under Chapter 11 of the U.S. Bankruptcy Code, 11 U.S.C. § 101 et seq.
OnJdune 6, 1994, this Court confirmed Schwinn's Plan of Liguidation (as confirmed, the"Flan"). Pursuant
to Artide X of the Plan, the Schwinn Plan Committee was established to perform varioustasks necessary
to implement the Flan. Under Plan Section 9.2 and paragrgph 34 of the Order confirming the Plan, that

Committee was authorized to prosecute any proceedings which could be brought on behdf of Schwinn's



bankruptcy estate and to recover any trandfers to which the debtor might be entitled under the Code,
induding preferences

Pursuant to an adminidrative order entered in the bankruptcy case, the Committee was dso
authorized to compromisewithout court gpprovd acertanrangeof preferencedams. Onesuchdamthat
the Committee sought to compromise was with Montague Corporaion a prepetition vendor of Schwinn
and a Massachusdtts corporation.  Pursuant to that authority, the Committee did not file an adversary
complant againg Montagueto recover preferences. Rather, in regponseto apre-complant demand | etter
fromCommitteg' scounsd, Montague reeched asettlement of its preference exposure with the Committee
before the Committee filed its omnibus preference complaint.

In October, 1994, the Committee filed its omnibus Complaint seeking to recover preferentid
trandfersfrom certain defendants, induding Fairly Bike Manufacturing Company, Ltd. (“Fairly”), aTawan
corporaion. In its Complant, the Committee sought to recover from Fairly two (2) prepetition wire
transferstotaling $111,142.95.

Fairly did not file an answer in reponse to the Committeds Complaint. Rather, Fairly filed aMation to
Dismissthe Complaint for lack of subject metter and persond jurisdiction, inedequiacy of sarviceof process
and improper venue. After severd hearingsin connection with Fairly's Mation to Dismiss on December

13, 1995, this Court denied Fairly's Mation to Dismisson dl grounds. Schwinn Flan Committeev. AFS

Cyde & Co., Ltd. (In re Schwinn Bicyde Co.), 190 B.R. 599 (Bankr. N.D. Ill. 1995).

On March 25, 1996, after evidence hearingsin connection with the Committegs motion for defauilt
judgment againg Fairly, and on natice to Defendant’s counsd, this Court entered Findings of Fat,

Condudons of Law, and a Default Judgment againg Fairly in the amount of the Committegs preference
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cdam of $111,142.95 plusinterest. Farly filed aNotice of Apped from this Court's Default Judgment on
Novemnber 19, 1996. The Committee moved to dismissFairly’ sgpped on groundsthat the Didrict Court
lacked jurisdiction because Fairly’s Notice of Apped waas untimely filed and aso on grounds that Fairly
lacked standing to goped becauseit did not filean Answer or participate a thehearings. OnJune 1, 1997,

the Didrict Court granted the Committegs Motion and dismissed Fairly's goped. Farly Bike Mfg. Co.,

Ltd. v. Schwinn Flan Committee (In re Schwinn Bicyde Co.), 209 B.R. 887 (N.D. Ill. 1997). Fairly

subsequently gppeded the Didrict Court's decison to the Seventh Circuit Court of Appeds

After the filing of Farly's goped to the Seventh Circuit, Fairly's Chicago counsd sought and
obtained leave from the Court of Apped's to withdraw as counsd for Fairly. On March 25, 1998, the
Court of Appeds suspended Fairly's goped and ordered Fairly to obtain new counsd admitted to the
Seventh Circuit within thirty (30) days. Fairly failed to comply with the Court of Appeds March 25, 1998
Order. Accordingly, on October 25, 1999, the Court of Apped's dismissed Fairly's goped for lack of
prasecution.

On or about July 13, 1999, over three and one-hdf yearsdfter the Default Judgment was entered
agang Defendant, Fairly filed its Mation to Amend December 13, 1995 Decison and Default Judgmentt.
Fairly seeksrdief basad on thefallowing four arguments, (the firgt three arguments referencing Satements
in the Opinion of December 13, 1995, the fourth argument referencing the Findings of Fact and
Condusons of Law entered with respect to the Default Judgment of March 25, 1996): (1) Fairly’ s Taiwan
counse had not argued that Taiwan is part of the People' s Republic of Chinathough the Opinion said thet
he had s0 argued; (2) Fairly did not request removd or transfer of this action to Taiwan, but ingteed

requested that the action be dismissed; (3) APS Internationd Ltd. does not specidize in internaiond
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savice and ladly (4) Fairly was not acreditor of Schwinn but rather was Ssmply asupplier to acompany
cdled Montague, thus any debt Fairly owed to Schwinn was satisfied when the Committee and Montague
entered into a Settlement Agreemett.

The firg three arguments of Fairly’s Motion to Amend the December 13, 1995 Opinion are
untimdly under Fed.R.Bankr.P. Rule 9024, Fed.R.Civ.P. Rule 60(b)(1), and Fairly has not met the
threshold requirements under thet Rule to vacate the default judgment of March 25, 1996. Assuming
arguendo that Fairly had met those threshold reguirements, it has not pleeded any factud basisto show as
amatter of law thet its debt to Schwinn was satisfied by the Montague settlement o asto require vacation
of the default judgment under Rule 60(b)(5).

JURISDICTION

This maiter is before the Court pursuant to 28 U.SC. § 157 and referred here by Internd
Operaing Procedure 15(a) of the United States Didtrict Court for the Northern Didtrict of [llinois. Subject
matter jurisdiction liesunder 28 U.S.C. § 1334(b). Venuelies properly under 28 U.S.C. 8 1409. This
metter conditutes a core proceeding under 28 U.S.C. 8 157(b)(2)(A).

DISCUSS ON

Fairly seeksto dter or amend the December 12, 1995 opinion and to vacate the March 25, 1996
default judgment entered againg it. Federd Rule of Bankruptcy Procedure 9024 which adopts Federd

Rule of Civil Procedure 60 governsrdief from afind judgment. Britton v. Swift Transportation Co., 127

F.3d 616 (7™ Cir. 1997). Accordingly, thisaction will be andyzed under Rule 60(b) which provides in

pertinent part asfollows



(b) Migakes, Inadvertence; Excusable Neglect; Newly Discovered
Evidence Fraud, Etc. On maotion and upon such teems as are jud, the
court may relieve a paty or a party's legd representative from afind
judgment, order, or proceeding for the following reasons. (1) mistake,
inadvertence, surprise, or excusable neglect; (2) newly discovered
evidence which by due diligence could not have been discovered intime
to move for anew trid under Rule 5(b); (3) fraud (whether heretofore
denominatedintringcor extring ¢), misrepresentation, or other misconduct
of an adverse paty; (4) thejudgment isvoid; (5) thejudgment hasbeen
sidfied, rdeasad, or discharged, or a prior judgment upon which it is
based has been reversad or otherwise vacated, or it isno longer equiteble
thet the judgment should have progpective gpplication; or (6) any other
reason judtifying rdief from the operation of the judgment. The mation
shdl be mede within aressoncble time, and for reasons (1), (2), and (3)
not more than one year after the judgment, order, or proceeding was
entered or teken. ... This rule does not limit the power of a court to
entertain an independent action to rdieve a party fromajudgment, order
or proceading ... or to s&t adde ajudgment for fraud upon the court.

Rue 60(b) contains five dauses, (b)(1) - ()(5), ddlineating specific grounds for dbtaining relief.

Wesco Co. v. Alloy Automative Co., 880 F.2d 981, 983 (7" Cir. 1989). In addition Rule 60(b) contains

acachdl dausein Rule 60(b)(6). 1d. Rule 60(b)(6) rdief isan extreordinary remedy and is granted only
inexceptiond drcumgtances. Dickerson v. Board of Educ. of FordHeights Ill., 32 F.3d 1114, 1116 (7th
Cir.1994). Mationsunder Rule 60(b) are subject to varying timelimits Wesco, 880 F.2d at 983. For
example, mations dleging grounds for rdief ddineated in (b)(1) - (b)(3) must be brought within oneyear
ater the entry of thefind judgment. 1d. In contrast, motionsbrought under (b)(4) - (b)(6) are not subject
to an expresstime limit but must il befiled within areasonadle time fallowing the entry of judgment. 1d.

The fird five dauses and the catchdl dause are mutudly exdusve. Webb v. James, 147 F.3d

617, 622 (7" Cir. 1998). “Thus if the assarted grounds for rdief fdl within the terms of the firgt [fivel

dausesof Rule 60(b), rdlief under the catchdl provison [60(b)(6)] isnot avallable” Brandon v. Chicago

6



Board of Education, 143 F.3d 293, 295 (7" Cir. 1998). Becauseit isconduded, asdiscussed below, thet
Fairly’sdamsfor rief fal within theambit of sections (b)(1) and (b)(5), Fairly isnot entitled to relief under
Rule 60(b)(6).

Anaddition to the 9x enumerated groundsfor rdlief, the court can entertain an independent action
to rdieve aparty from rdief, or to set asde a judgment for fraud upon the court. An independent action

under Rule 60(b), however, is only avalabdle to prevent a grave miscarriage of jugtice. United Sates v.

Bexoealy, 524 U.S. 38, 47 118 S.Ct. 1862, 1860 (1998); Porter v. Chicago School Reform Board of

Trudees, 187 F.R.D. 563, 566 (N.D. Ill. 1999). Fairly’ s dlegetions do not demondrate that it can meet
this demanding sandard.

REQUEST TO AMEND THE DECEMBER 13, 1995 DECISON

Fairly’ sfirg three arguments seek amendmentsto the December 13, 1995 decison. Fairly dleges
thet the Court ered in its judgment making the fallowing factud and legd Satements in its opinion of
December 13, 1995: thet Fairly’ scounsd said Tawan ispart of the People sRepublic of Ching; thet Fairly
requested thisCourt totrander the preference actionto Taiwan; and that APS Internationd Ltd. specidizes
ininternationd service The dlegationsfdl sguardy within the purview and requirementsof Rule 60(b)(2).

See Bank of Cdiforniav. Arthur Andersen & Co,, 709 F.2d 1174, 1176-77 (7th Cir.1983).

Rue60(b)(1) providesfor rdief fromfind judgmentsthat arethe product of mistake, inadvertence,
surprise or excusable neglect. Thisprovison gppliesto dleged erorsby judicid officersaswell asparties

See Buggsv. Elgin, Jliet & Eagen Ry. Co,, 852 F.2d 318, 322 (7th Cir.1988); Bank of Cdifomniav.

Arthur Anderson & Co., 709 F.2d 1174, 1176 (7th Cir.1983). Accordingly, Fairly’ s mation concerning

thefirg threeassartions of factud migtakesin the published opinionissubject to the oneyear timelimitation
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gpplicable to mations under Rule 60(b)(1). As the one year time limit is jurisdictiond and cannot be
extended, Wesco, 880 F.2d at 985, this Court lacks jurisdiction even to condder the merits of the firgt
three arguments.

Evenif thisaction were an independent action under Rule 60(b), the asserted errorswould not rise
to thelevd of grave miscarriage of judtice necessary for any independent action to go forward. Indeed, if
the dleged factud errorsin the Opinion were so egregious, Fairly would not have waited over threeyears
to seek aremedy.

Unhgppily for moving counsd, he argued in his briefs leading up to that Opinion that the Hague
Convention dedling with sarvice of process goplied to the Taiwan defendant Fairly because Chinais
sgnatory thereto and Tawan was said to be part of China, and therefore parties there are protected by
the Converttion. That iswhy the Opinion discussad the question whether sarvice of process should have
been made under the Hague Converttion or othewise. Given current developments in Tawan, it is
undersandable that an attorney there might not want to be assodiated with an argument thet Tawan ispart
of the Peopleé s Republic of Ching, and might want the opinion changed to avoid future embarrassment.
With dl sympethy for that interest, we would not change the opinion if we could because the whole
discusson and ressoning rdlaes to counsd’ sargument a thetime.

REQUEST TO VACATE MARCH 25, 1996 DEFAUL T JUDGMENT

I naddition to seeking to amend the December 13, 1995 decison, Fairly seeksto vacatetheMarch
25, 1996 default judgment that was entered againd it. Fairly’s mation to vacate is based on contentions
that it was not a creditor of Schwinn but rather only asupplier of Montague. According to Fairly, when

Montague and the Committee entered into a preference Sattlement Agreament, that Agreement released
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Fairly aswdl asMontague. The Montague Settlement Agreement whichd legedly rd easesFairly provided
in rlevant part:

11  Uponexecutionof thisAgreement, Montagueagressto pay tothe
Committee the totd sum of $20,000.00 (the " Settlement Amount™). The
payment shal beintheform of acheck mede payableto the Schwinn Flan
Committee and ddivered to Dion W. Hayes, Esquire, a the offices of
McGuire, Woods, Béttle & Boothe, One James Center, Richmond,
Virginia23219-4030.

12  TheCommitteedoeshereby remise, rd easeandforever discharge
Montague, David Montague, Harry Montague and Ellen Montague, and
Montagues present and former agents employees and other
representatives, and the hers, executors, adminigtrators, predecessors,
successors, and assgnsof any on or morethereof, and each of them, from
and agang any and dl debts, demands, causes of action, dams rights,
and any lidbilitiesof any kind whatsoever, both at law and in equity, which
the Committee now has or ever has had againg Montague induding,
without limitetion the daims thet could have been dleged by the
Committee in an adversary proceeding to recover dleged preferentid
tranders made to or for the be of Montague by the Debtor and dl dams
aisng out of or in any way connected to the rdaionship between the
Debtor and Montague.

Montague apparently did pay the Committee the $20,000 as required in that Settlement
Agresmean.

To be rdieved from default judgment under Rule 60(b), Fairly must show (1) good cause for
dlowing the default, (2) quick action to correct the default, and (3) a meritorious defense. United States
v. Di Mucd, 879 F.2d 1488, 1495 (7" Cir. 1989).

Here Fairly cannot even overcome thefirg hurdle. It failed to answer the Complaint and has nat
provided any reason at dl for itsdefault. Failure to show good cause for its default is done a sufficent

bedstorefuseto st asdethe default judgment. Pretzd & Stouffer v. Imperid Adjusers, 28 F.3d 42, 46




(7" Cir. 1994). Thus, even if Farly could present a meritorious defense to the arigind Complaint, “the

exigence of such adefensewould not require thet the default judgment besst asde” U.S. v. $10,000.00

inUnited StatesFunds, 1995 WL 216871, a *4 (7™ Cir. 1995). Moreover, Fairly did not regpond quickly

to correct the default. Over three and one-hdf years had € apsed after entry of the default judgment before
Fairly filed thisingant mationto vecate. Clearly, Fairly cannat meat the threshold requirement for vacating
adefault judgment under Rule 60(h).

Assuming arguendo that Fairly had met the threshold requirements for stting asde a default
judgment, itslast argument thet itslighility was stified by another party would haveto be andyzed under
Rule 60(b)(5) whichisnot time-bared after oneyear. Rule 60(b)(5) dlowsfor vacation of ajudgment thet
has been satidfied, released, or discharged. That might, of course, be a meritorious defense. Fairly
however cannot prove thet any debt it owed Schwinn was satisfied by ancther.

Section 550 of the Bankruptcy Code, Title 11 U.S.C. authorized the Commiittee to recover
trandferred property in apreferenceaction. Recovery could behad from both theinitid trandfereeand any
secondary trandferee, aswel asfrom any entity for whose benfit the initid trandfer was made. 8 550(a),
though only one satisfaction could be hed.  § 550(d).

Section 547 of the Bankruptcy Code dlowed the Committeeto avoid transfer of aninterest of the
debtor in property when (1) to or for the benfit of acreditor; (2) for or on account of an antecedent delt
owed by the debtor before such trandfer was made; (3) made while the debtor wasinsolvent; (4) mede on
or within 90 days before the date of the filing of the petition; and (5) that enable such creditor to receive
more than such creditor would receive if the case were a case under Chapter 7 of the Bankruptcy Code.

11U.SC. §547.
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Thebadsfor Farly’s contentionthet any debat it owed to Schwinn was satisfied gppearsto bethat
Fairly was never acreditor of Schwinn asrequired to conditute apreference but Smply asupplier of bikes
to Montague. When the Sattlement Agreament was executed by the Committee and Montaguein which
Montague and its representatives were rdeased, Fairly arguesthat as an dleged supplier to Montague it
was covered by thoseterms.

That argument cannat have merit because the Court has dreedy decided that issuein the Findings
of Fact and Condusions of Law that were entered with respect to the default judgment. Farly never
presented asubgtantivedefenseto the preference action but ingteed focused onjurisdiction. Fairly’ scounsd
could have learned from itsdient or engaged in discovery to learn the exact nature of Fairly’ srdaionship
with Schwinn and Montague and prove it before the defaullt judgment was entered. The fact thet Fairly's
counsd anditsdient decided to focuson jurisdiction and not asubgtantive defensewill not now bedlowed
be usad as abassfor vacaing the default judgement over three yearslaer.

The Committeg's counsd, in response to the Court’s request, hasfiled an afidavit in connection
withthe present motion to vacate thejudgment. Counsd aversthet to the best of hisknowledge, thedleged
preference payments recaived by Montague from Schwinn hed no raionship to Fairly, and says thet
Schwinn hed separatecommerdd relationshipswith Fairly and Montague. Helastly satesthat inthecourse
of those rdationships, both Fairly and Montague were creditors of Schwinn inthe ninety (90) daysbefore
Schwinn's bankruptcy filling and recalved separate preferentid trandfers during thet period on antecedent
debts owing from Schwinn.

To support itsargument thet therewas asatisfaction concerning it, Fairly atteched severd exhibits

Ore exhibit Fairly provided is aletter from Danid J. Garramons, ., Vice Presdent, Generd Counsd &
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Assdant Secretary of Schwinn addressed to Montague. In the letter Schwinn agreed to make certain
payments directly to Montague s office for various purchases by Schwinn. Although the payments were
to be made to Montague's office, on page 1 of thet letter the payment amounts are divided into two
cdumnsonelabded” For Fairly” and one” For Montague.” Thet | etter if presented threeand one-hdlf years
ago might have been pertinent, but could have been reed to support an inference thet separate payments
eech condiituting preferences were made both to Fairly or its benefit and to Montague.

Neither the afidavit of Committeg s counsd nor new documents beaedly offered by Farly can
be conddered. Moreto the paint, two invoices Sgned by Fairly’s president and dated August 18, 1992
and September 15, 1992 liged Schwinn as the purchaser, and dso two wire trandfers of payments from
Schwinnto Farly totaing $111,142.95, were presented at the default prove-up.  Based onthisand other
evidence presented during thet hearing, the Court entered Findings of Fact and Condusions of Lawv
supporting the Default Judgment. It has conduded thereinthat Fairly received paymentsfrom Schwinn thet
condiituted preferences under 11 U.S.C. 8 547(b). Fairly will not now be dlowed to argue thet its delot
has been satiSfied based on an argument thet it was not acreditor of Schwinn. That issuewas decided long
ago. Farly should have raised any such quedtion long ago ingteed of dlowing a defauit judgment to be
entered agand it. Moreover, it was not inconggtent for the Committee to callect one preference from
Farly and another from Montague.

CONCLUSON

Farly’ sfirg three arlguments for amending the December 13, 1995 decison are barred by Rule
60(b)(1) which provides aone yeer limit on an effort to open up ajudgment for mistake, inadvertence, or
excusable neglect. Insupport of itsmotion to vacate the March 25, 1995 default judgment, Fairly hasnot
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even met the threshold reguirements. Even if it had met the threshold requirements it is limited to Rule
60(b)(5) which permitsamendment of ajudgment when therehas been asatifaction of thejudgment. Here
thereis no indication that the Sattlement Agreement entered into with Montague rdeesed Fairly from the
separae debtsthat Schwinn wasfound to have paid pre-bankruptcy bath to Fairly and to Montague, and
which were the bads of preference actions to recover the separate payments to eech.

Fairly'smation istherefore entirdy denied.

ENTER:

Jack B. Schmetterer
United States Bankruptcy Judge

Entered this 15" day of May, 2000.
&y
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